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THRESHOLD INCREASED UNDER IBC: A NEVER-ENDING CONFLICT OF 

INTEREST BETWEEN STAKEHOLDERS 

- Summi Singh1 

ABSTRACT 

 Insolvency and Bankruptcy Code, 2016 was enacted on 26 May 2016, with the prime objective 

of reorganization and insolvency resolution of corporate persons in a way that could maximize 

the assets of the companies and balance the interest of all the stakeholders. Since the enactment 

of the code, the code has seen around four legislative amendments and ten notifications which 

has changed the code vividly.  However, the article is about the latest amendment made on 24 

March 2020, under section 4 of the code. The amendment is notified as a relief for many small 

enterprises that are facing huge fatalities due to this novel coronavirus. The amendment is an 

increase in the threshold limit of default for initiation of the corporate insolvency resolution 

process (CIRP). Though the central government states that the amendment is the relief provided 

in the corporate sector, the article examines how effective is this amendment is and for whom. 

The article is mainly divided into three heads; firstly, it is about the duration of the amendment 

as it comes amid COVID-19. Thirdly, what sections are there that are being affected by this 

amendment, how they are affected, and to what extent. And lastly, does the amendment bringing 

any change at the present point of time or it is just making more hurdles. Also, the article 

discusses the purpose and objectivity of the code and does the amendment is in line with them, or 

is it against them.  

INTRODUCTION 

On 24 March 2020, the Central government released a notification (No. S.O.1205(E)) in an 

increase of the threshold for default in Insolvency Bankruptcy Code, 2016 under section 4 

through official gazette.2  

                                                 
1Student,  Maharashtra National Law University, Mumbai 
2 The Notification Dated 24 March 2020, Available at: 

https://www.ibbi.gov.in/uploads/legalframwork/48bf32150f5d6b30477b74f652964edc.pdf 
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Section 4 read as “This Part shall apply to matters relating to the insolvency and liquidation of 

corporate debtors where the minimum amount of the default is one lakh rupees:  Provided that 

the Central Government may, by notification, specify the minimum amount of default of 

higher value which shall not be more than one crore rupees.  

By dint of proviso, the threshold has been increased hundred times i.e., from INR 1,00,000 to 

INR 1,00,00,000. The notification arrived as immediate relief from the COVID-19 outbreak. 

Though the need was felt during this crisis, the recommendation regarding an increase in 

threshold was made by the insolvency law committee in its February report, 2020.3 The 

reasoning behind the recommendation as per the report is as follow:4 

1. A low threshold leads to a large number of applications for initiation CIRP. 

2. Low threshold for default increases the chances that solvent debtor would be pushed into 

CIRP 

3. This adds pressure on adjudicating authority and causes a delay in both admissions and 

during litigation in the CIRP. 

Based on the above facts committee recommended the increase of INR 50,00,000 under section 4 

as a minimum default threshold for admission of a case. The central government within its 

powers decided to increase it to INR 1 Crore. 

PERPETUITY OF THE DECISION 

The notification came with the reason to uplift the MSMEs who are facing an impact on their 

earning due to this pandemic.5 However, the notification does not specify whether the 

amendment is only to control the economic conditions, or is the result of the recommendation of 

the committee. As the recommendation was of INR 50 lakhs and increase is of INR 1 Crore, 

which bring confusion to mind about the longevity of the amendment. 

PROSPECTIVE OR RETROSPECTIVE 

                                                 
3 Insolvency Law Committee, Report of the Insolvency Law Committee (Insolvency Law Com No 3, 2020)  
4 Id, para 2.2 & 2.3  
5 The Economic Times, Nearly half MSMEs witness 20-50% impact on earnings due to COVID-19 pandemic: 

Survey, June 16, 2020, Available at: https://economictimes.indiatimes.com/small-biz/sme-sector/nearly-half-msmes-

witness-20-50-impact-on-earnings-due-to-covid-19-pandemic-survey/articleshow/76404729.cms 

https://economictimes.indiatimes.com/small-biz/sme-sector/nearly-half-msmes-witness-20-50-impact-on-earnings-due-to-covid-19-pandemic-survey/articleshow/76404729.cms
https://economictimes.indiatimes.com/small-biz/sme-sector/nearly-half-msmes-witness-20-50-impact-on-earnings-due-to-covid-19-pandemic-survey/articleshow/76404729.cms


Anusandhaan 

 

VOLUME 1 Page 3 

 

Legislation either affects the substantial right or the procedural right of the subjects. Here in the 

matter of section 4 of the code, without any denial, do affect the substantial rights of the 

stakeholders. The notification in a strict sense is not an amendment to the code, but only a form 

of delegated legislation that simply is an increase in the limit that is given under section 4 of the 

code.  

In the case of delegated legislation, the Supreme Court has held that any change in any stature by 

way of delegated legislation can only have prospective application and not retrospective, unless 

the appropriate authority makes it clear whether the change made will be prospective or 

retrospective in nature.  

As the notification brings a substantive change in the code and not just procedural, it is required 

to examine whether the amendment would apply only to the upcoming fresh cases or to all cases 

which are pending or where demand notice has been issued but an application for CIRP has not 

been filed, etc. 

Kolkata bench of NCLT on the application of the notification observed that “it is well-settled law 

that a statute is presumed to be prospective unless it is held to be retrospective, either express 

or by necessary implication. When the amendment to section 4 of the code was, inserted a 

proviso enhancing the pecuniary jurisdiction for filing applications as against small and 

medium scale industries, nowhere in the notification mentioned that its application will be 

retrospective. Therefore, it appears that the amendment shall be considered as prospective and 

not retrospective.”6 

IMPLICATIONS ON STAKEHOLDERS 

Amendment in the code of such nature affects not only the creditors or corporate debtors but also 

the tribunals that look into the matters. Majorly the affecting areas are: 

1) Companies (MSMEs) 

2) Adjudicating Authority (NCLT)  

3) Creditors (Financial and operational)  

                                                 
6 Foseco India Limited v. Om Boseco Rail Products Limited, CP(IB)No.1735/KB/2019 
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This increase in minimum default amount of INR 1 crore which is for both financial as well as 

operational creditors against the corporate debtor, in permanent and not just for this duration of 

COVID-19 than, the step is in favour of MSMEs during this period of crisis and even after this 

period. This will save those small private limited companies whose default is more than their 

share and paid-up capital.  

While the amendment is in favour of MSMEs, it is detrimental for the operational creditors. 

However, financial creditors are not affected to that extent if compared to operational creditors. 

In the case of financial creditors, one or more financial creditors can come together to meet the 

default amount and can initiate the insolvency resolution process, where operational creditors 

have to meet the default amount individually and not with others. Therefore, an increased 

amount for default will retard the rights of the creditors, especially operational creditors. Further, 

the measure taken to save the companies from getting into CIRP is also not in line with the 

purpose and objective of the Insolvency and Bankruptcy Code itself, which says, 

“An act to consolidate and amend the laws relating to reorganization and insolvency 

resolution of corporate persons, partnership firms, and individuals in a time-bound manner 

for maximization of value of assets of such persons, to promote entrepreneurship, availability 

of credit and balance the interest of all stakeholders…”7 

In Swiss Ribbons(P) Ltd. v. Union of India8 while reading the lines of preamble of the code, has 

held that the code in totality itself makes sure that the creditors could have a maximum recovery, 

and at the same time preserves the ongoing concern of the corporate debtor during CIRP.  

One of the prime reasons to increase the threshold limit given by the committee was to reduce 

the pressure upon the judicial authority i.e., National Company Law Tribunal (NCLT).9 This step 

will lead to fewer cases coming to NCLT and therefore, speedy disposal of cases. But this not the 

consequence of the amendment. NCLT in the first place was established to deal with cases of 

company law matters but now after the commencement of the IBC, the tribunal is working 

beyond its capacity. Moreover, the courts are restricted to work only on the case which is major 

                                                 
7 Preamble of Insolvency and Bankruptcy code, 2016 
8 Swiss Ribbons (P) Ltd. v. Union of India, 2019 SCC Online SC 73 
9 Supra note 2, para 2.3 & 2.4 
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importance amid public health crisis as per the orders passed by the Supreme Court. At this time 

the application in front of adjudicating authority (NCLT) can be put under three categories. 

Firstly, where the application for the initiation of CIRP is not filed by the financial or operational 

debtor. But specifically, in the case of an operational creditor, the demand notice under section 8 

has been served to the corporate debtor. 

Secondly, where the application for initiation of CIRP against the corporate debtor is filed before 

adjudicating authority but is pending or is not admitted. 

Thirdly, where the application is filed as well as admitted by the adjudicating authority for 

initiation of CIRP against the corporate debtor. 

Though the courts have made their point in case of application of a statute to be prospective, still 

without the specific and express implication there is a way for judicial interference and judicial 

interpretation in the future. This is because of the time in which the notification is released in the 

name of relief and even the perpetuity of the amendment is unknown.  

CONCLUSION 

In the middle of this public health and economic crisis, amendment in IBC does not even resolve 

the issue for which it is brought up in the first place. There can be an alternative resolution for 

reducing the burden on adjudicating authority by improving judicial infrastructure instead of 

amending the threshold cap. 

Insolvency law committee in its February 2020 report also mentioned about the increase in the 

amount of default for the operational creditor to INR 5 lakhs only, stating that success of code is 

because it made debt enforcement credible even for operational creditors who can also initiate 

CIRP under IBC10. But now through this notification, it seems that right is somewhat taken away 

from them as the limit is so big form them that it is almost impossible for them to meet that limit 

individually.  

Also, there is no balance between the interest of stakeholders by this release. Seemingly, the 

different threshold limits for different types of creditors i.e., financial and operational creditors is 

                                                 
10 Supra note 2, para 2.5 



Anusandhaan 

 

VOLUME 1 Page 6 

 

within the purpose and objective of the code and will also maintain balance the interest of the 

stakeholders. As the Supreme Court upheld the practice and said there is “intelligible differentia” 

between the two, financial creditors and operational creditors.11 

The amendment can unnerve the basic structure of the IBC. There is a need for balance and 

check system in ever statute and this the one under IBC. Moreover, the Central government has 

not specified the duration of the measure whether permanent or temporary.  The check and 

balance system must be used to achieve the objective of the statute rather than picking upsides 

and saving one while the other side is drowning. 

 

 

  

  

 

                                                 
11 Swiss Ribbons (P) Ltd. v. Union of India, (2019) 4 SCC 17, para 50. 


