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THE NEED OF AMENDMENT TO ENHANCE THE UTILITY OF THE PROTECTION 

OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 

- Kumar Raushan1 

ABSTRACT 

In a country like India, domestic violence is not a new issue. Its existence is perpetual and, the 

imposition of lockdown has given the perpetrators the green signal to hunt their prey. The 

evidence of which can be traced from the increased number of reporting through calls and 

emails.  In this article, the author has analysed the current scenario of domestic violence. It 

further takes into account international treaties. The author has scrutinized the loopholes it offers 

to the perpetrators and also the hurdles faced by the person who has been subjected to domestic 

violence. The article explicitly mentions the challenges faced by a woman because of the prior 

conditions that she has to fulfil before seeking relief under this act.  The author has highlighted 

the plight of a woman who is living in live-in relationships and the woman who is a concubine. 

The arguments have been strengthened by the observations of the court. The views of the court 

have been taken into account over the ineffectiveness of the provisions and the lack of legislation 

to cover those women who are deprived of such protection under this act. The article also 

explicitly mentions how it is discriminatory against lesbians in providing protection under this 

act and, mentioned the international and national laws which restrict such discrimination. After 

the conspectus of the issue, the author has provided solutions to tackle such problems effectively 

and render protection to all the women in society. 

KEYWORDS: Lockdown, Domestic Violence, Domestic-Relationship, Aggrieved-Person, Live-

In Relationship, Same-Sex Relationship 

INTRODUCTION 

It is said that no place is better than one’s home. A person feels protected and fortified within the 

walls of the house. “Stay home, stay safe,”2 a very imperative phrase has intimated a completely 

                                                 
1 2nd year,  Student, B.B.A, LL.B (Hons.), Chanakya National Law University. 
2 Google Doodle’s COVID-19 message: Stay home, stay safe, THE HINDU,( APRIL 03, 2020, 02:56PM) 

https://www.thehindu.com/sci-tech/health/google-doodles-covid-19-message-stay-home-stay-

safe/article31246551.ece . 
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different-“stay home, is unsafe”, means for the women in India. After the abrupt imposition of 

complete lockdown around the country, violence help lines are getting colossal amounts of calls3 

to report abuses which make it conspicuous that the lockdown has left women 24×7 in imminent 

danger to domestic violence and increased surveillance.  

UN has recognized this increased gender-based violence as “shadow-pandemic” and, urged the 

member-states to have an effective action plan for the prevention of domestic violence against 

women and, consider shelters and help lines as essential services.4 

 “Vienna Declaration and Programme of Action, 1994”5 and “Beijing Declaration and Platform 

for action 1995”6 had acknowledged domestic violence a human right issue. “The United Nations 

Convention on Elimination of All Forms of Discrimination against woman”7 (CEDAW) in its 

general recommendation No. 12 had exhorted its member countries to take all the measures to 

protect women from domestic violence of any kind; particularly the violence occurring within 

the family. 

It has been observed that the situations like pandemic and disaster have always contributed to the 

increased number of domestic violence cases because of the subjugating/controlling behaviour of 

male gender, opportunity to regain control over the situation, economic hardship and less 

availability of outside help from friends, family and, neighbours.8  

Domestic violence has been a known phenomenon in a country like India. The baffling fact that 

35 percent of the women worldwide have experienced either sexual or/and physical intimate 

                                                 
3 Violence against women and girls: the shadow pandemic, (May.12, 2020, 03:40 PM), 

https://www.unwomen.org/en/news/stories/2020/4/statement-ed-phumzile-violence-against-women-during-

pandemic . 
4 With lockdown, gender violence is a “shadow pandemic”: UN Women, (May.12, 2020, 04:01 PM), 

https://www.thehindu.com/news/national/with-lockdown-gender-violence-is-a-shadow-pandemic-un-

women/article31282619.ece . 
5 Vienna Declaration and Programme of Action, part 1,para 18  (May. 12, 2020, 06:23 PM), 

https://www.ohchr.org/en/professionalinterest/pages/vienna.aspx . 
6The United Nations Fourth World Conference on Women, (May. 12, 2020, 06:36 PM), 

https://www.un.org/womenwatch/daw/beijing/platform/human.htm . 
7 General recommendations adopted by the committee on the elimination of discrimination against women, (May. 

12, 2020, 7:06 PM), 

https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/INT_CEDAW_GEC_5831_E.pdf . 
8 Shailey Hingorani, Commentary: Isolated with your abuser? Why family violence seems to be on the rise during 

COVID-19 outbreak, (May. 12, 2020, 10:52PM) https://www.channelnewsasia.com/news/commentary/coronavirus-

covid-19-family-violence-abuse-women-self-isolation-12575026 . 
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partner violence or sexual violence by non-partner and 38 percent of murders of women are 

committed by male intimate partners9.  

Only 40 percent of the women having experienced violence seek any kind of help. Among them 

only 10 percent look for formal institutions and mechanisms such as police, health service, etc., 

and the rest of them take help from family and friends.10 These facts compel us to contemplate 

whether the women living inside their homes are safe or not. It also raises the question whether 

the government has taken special measures to ensure the safety of the women or not. 

 It is also pertinent to mention that the complete lockdown has offered 24×7, an unlimited 

opportunity for the perpetrators to abuse women at homes. It has acted as a precursor of 

repercussions.  The dearth of availability of alcohol could show withdrawal symptoms which 

may further aggravate the situation for both, the perpetrator and the victim by increasing the 

severity of domestic violence.11  Thus, it is indispensable to have legislation to protect women 

from domestic violence. 

FAULT IN LAWS PERTAINING TO “DOMESTIC VIOLENCE” 

The law dealing with domestic violence is “The Protection of Women from Domestic Violence 

Act, 2005”12. The prime objective of this legislation could be reflected in its preamble which 

states: 

“An Act to provide for more effective protection of the rights of 

women guaranteed under the Constitution who are victims of 

violence of any kind occurring within the family and formatters 

connected therewith or incidental thereto”13 

 

                                                 
9 Violence against women, key facts, (May. 12, 2020, 07:25 PM), https://www.who.int/news-room/fact-

sheets/detail/violence-against-women . 
10 Violence against women, key facts, (May. 13, 2020, 12:00 AM), https://www.who.int/news-room/fact-

sheets/detail/violence-against-women . 
11 Alcohol and domestic abuse in the context of Covid-19 restrictions, Manchester Metropolitan University, (May 

13,12:44 AM) https://www2.mmu.ac.uk/media/mmuacuk/content/documents/rcass/Briefing-on-alcohol-and-

domestic-abuse-in-context-of-Covid-19-1st-April-2020.pdf . 
12 The Protection of Women from Domestic Violence Act 2005, No. 43, The acts of parliament, 2005 (India). 
13 The Protection of Women from Domestic Violence Act 2005, No. 43, The acts of parliament, 2005 (India). 
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Thus, it becomes indispensable to analyse the utility of this act. It is also pertinent and imperative 

to find out: the efficacy of this act; and the question of whether it has succeeded in achieving its 

objective or not and, whether the act is in consonance with the contemporary challenges or not. 

The Act explicitly mentions all the kind of violence be it physical abuse, sexual abuse, verbal 

and emotional abuse, or economic abuse, for which an “aggrieved person” or “protection officer” 

or any other person on behalf of the “aggrieved person” can present an application seeking for 

one or more reliefs to the magistrate of jurisdiction 14.  

Though the violence included in the act is not exhaustive as mentioned in explanation all of the 

definition of domestic violence15 act that the overall facts and circumstances of the case shall be 

taken into consideration for deciding whether the act, commission, omission or conduct of 

respondent has constituted domestic violence or not.  

Burden to prove the existence of “domestic-relationship” 

To claim any sort of reliefs, a woman is required to prove that she is an “aggrieved person”16; 

that means, any woman who is, or has been, in a domestic relationship with the respondent 

(against whom aggrieved person sharing domestic relationship has sought for any sort relief) 

who alleges to have been subjected to any act of domestic violence by the respondent.17 Sharing 

a “domestic relationship” is a mandatory criterion that a woman has to fulfil, before applying any 

sort of relief.18  

These criteria act as a shield for some perpetrators to violate the laws. To fulfil the “domestic 

relationship” condition, an aggrieved person must live or have lived at any point of time in a 

shared-household and, aggrieved must be related to the respondent by consanguinity, marriage, 

or through a relationship in the nature of marriage, adoption or are family members living 

together as a family.19 The definition clause of domestic relationship is “restrictive and 

exhaustive”20 as it includes only five types of relationships which qualify a person to get remedy 

                                                 
14 S. 12, The Protection of Women from Domestic Violence Act 2005. 
15 S. explanation ll, The Protection of Women from Domestic Violence Act 2005. 
16 S. 2(a), The Protection of Women from Domestic Violence Act 2005. 
17 Ibid. 
18 S. 2(f), The Protection of Women from Domestic Violence Act 2005. 
19 Ibid. 
20 Indra Sarma vs. V.K.V. Sarma (26.11.2013 - SC) : MANU/SC/1230/2013, ¶34 
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under this act if she has been subjected to domestic violence.21 The term “relationship in the 

nature of marriage” is also vague and broad.22  

However in the case of Indra Sarma v. V.K.V. Sarma23, eight guidelines have been 

recommended which can be construed as a litmus test to qualify a relationship as a “relationship 

in the nature of marriage”24 These eight recommendations are: “duration of period of 

relationship, shared-household, pooling of resources and financial arrangements between each 

other, sexual relationships not just for pleasure but for emotional and intimate relationship for 

procreation of children, socialization in public, intention and, conduct of the parties to involve 

and share their respective roles and responsibilities”25  

The very fact that similar legislation providing protection against sexual harassment (considered 

as domestic violence as per the protection of women and domestic violence) of women at the 

workplace26 having no such prior condition of exhibiting any relationship with the organisation, 

at least in relation to a workplace where women of any age can seek for help if she has been 

subjected to any act of sexual harassment by respondent- a person against whom the aggrieved 

person has made a complaint.  

It is intimation that legislators wanted the domestic violence act to be exhaustive and not a 

restrictive statute and, now it’s the time for them to make certain amendments. Observing all the 

latest provisions, it is also evident that the legislators have included the provision of punishment 

for false or malicious complaints and false evidence.27 However, no such provision of 

punishment is available which leaves further an acerbic effect on the efficacy of the protection of 

women from domestic violence act. 

                                                 
21 Supra note 17. 
22 Supra note 19. 
23 Indra Sarma vs. V.K.V. Sarma (26.11.2013 - SC) : MANU/SC/1230/2013, ¶55 . 
24 Ibid. 
25 Ibid. 
26 The Sexual harassment of Woman at Workplace (prevention, prohibition and redressel) Act, No. 14, The act of 

parliament, 2013, (India). 
27 S. 14, The Protection of Women from Domestic Violence Act 2005, No. 43, The acts of parliament, 2005 (India). 
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RELATIONSHIPS NOT IN THE NATURE OF MARRIAGE 

There have been many instances when a woman and a man have been in a live-in relationship, 

fulfilled most of the recommended test for the relationship in the nature of marriage, yet the 

woman could not get protection through this legislation just because her relationship didn’t fulfil 

the criteria of a domestic relationship. It has been observed by the court that while interpreting 

the statute, the court may look into the mischief that it seeks to suppress instead of only 

considering the purpose for which the statute was enacted.28  

Here it was required to interpret the laws in such a manner that could provide protection to a 

woman instead of depriving her of protection on the basis of marital-status. It is evident from the 

same case. The appellant entered into a live-in relationship with the respondent knowing the fact 

that he is married, having two children and a wife. It was held that all live-in relationships are not 

a relationship in the nature of marriage. The court was of the opinion that the appellant was 

having a status of concubine or mistress, who can’t enter into a relation in the nature of 

marriage.29  

Court also opined that “inequities do exist in such relationships and on breaking down such 

relationship, the woman invariably is the sufferer.”30 The dearth of any express statue is the sole 

reason for lack of provision to regulate termination or disruption of such live-in relationship 

which are not in the nature of marriage.31  Court further opined that such relationships may last 

for so long and might result in a pattern of “dependency” and “vulnerability”32. Seeing the surge 

in such relationships, a demand is felt to provide protection especially to the women and children 

born out of such live-in relationships.33 

And, the onus is on the parliament to contemplate over these issues and bring in proper 

legislations or amendments to protect such women and child born out of such relationships.34 It 

is also observed by the court that they may encounter such live-in relationships wherein parties 

                                                 
28 Bengal Immunity Co. Ltd. v. State of Bihar [ AIR 1955 SC 661 [LNIND 1955 SC 122] (AIR p. 674 para 22). 
29 Indra Sarma vs. V.K.V. Sarma (26.11.2013 - SC) : MANU/SC/1230/2013.¶56. 

30 Indra Sarma vs. V.K.V. Sarma (26.11.2013 - SC) : MANU/SC/1230/2013.¶59. 
31 Ibid. 
32 Indra Sarma vs. V.K.V. Sarma (26.11.2013 - SC) : MANU/SC/1230/2013.¶61 
33Ibid 
34 Indra Sarma vs. V.K.V. Sarma (26.11.2013 - SC) : MANU/SC/1230/2013.¶62. 
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due to their joint effort or otherwise acquire properties and rearing children, etc. and, disputes 

may arise if one of the parties die interstate.  

It is evident from the definition of “domestic violence” that it is gender-neutral.35 Any kind of 

violence be it physical violence, emotional violence, economical violence, verbal, all can be 

inflicted on a woman by a woman.36 In the recent time where the entire country is under 

lockdown, the transportation facilities are shut, it’s highly possible that the women living in a 

shared-household with her friend might be subjected to any kind of violence by their female 

mates. In this condition also, there is no provision to get reliefs under this act and, this is only 

because she can’t fulfil the requirement of having a domestic relationship. 

No protection to the women in same-sex relationship 

According to a report, 44% of lesbians experience sexual violence, physical violence by an 

intimate partner as compared to 35% of straight women.37 It is obvious that they are exposed to 

domestic violence such as economic abuse, emotional abuse, physical abuse, etc. They can’t be 

discriminated in providing protection and benefits of this act on the basis of sexual orientation 

which is in itself a part of the fundamental right guaranteed by Articles 14, 15 and, 21 of the 

constitution of India.38 Court also observed that, 

Discrimination in providing benefits on the ground of sexual orientation is also the violation of 

article 2 and 26 of the International Covenant on Civil and Political Rights.39  Article 26 states 

that “all persons are equal before the law and are entitled without any discrimination to the 

equal protection of the law. In this respect, the law shall prohibit any discrimination and 

guarantee to all persons equal and effective protection against discrimination on any ground 

                                                 
35 Hiral P. Harsora and Ors. vs. Kusum Narottamdas Harsora and Ors. (06.10.2016 - SC) : MANU/SC/1269/2016, 

¶19 
36 Ibid. 
37 Sexual Assault and the LGBTQ Community, (May 18, 2:00PM), https://www.hrc.org/resources/sexual-assault-

and-the-lgbt-community . 
38 Right to privacy judgment: SC says sexual orientation essential attribute of privacy and must be protected, (May 

16, 2020),https://indianexpress.com/article/india/right-to-privacy-judgment-supreme-court-says-sexual-orientation-

essential-attribute-of-privacy-and-must-be-protected-4811358/ . 
39 International Covenant on Civil and Political Rights, (May 18, 12:39 AM), 

https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx 
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such as race, colour, sex, language, religion, political or other opinion, national or social origin, 

property, birth or other status”40   

In Toonen, Human right committee stated that the meaning of ‘sex’ in the articles 2, paragraph l 

and 26 of the ICCPR is to be taken as including as “sexual orientation”. In Young v. 

Australia41, Committee concluded that the denial of pension benefits to the same-sex partner is 

in violation of article 26 of the ICCPR on the ground of “sex or sexual orientation”.42 

After conspectus of all the provisions and the issues, it is lucid that the definition of “domestic 

relationship”43 is not exhaustive and, is restrictive at the same time. It is indispensable to make 

imperative amendments so that the efficacy of the legislation can be achieved.  It has also been 

observed by the court that there is need of amendments to definition of the 2(f) of the DV act.44 

It is also pertinent to include the landmark judgement of Hiral P. Harsora and Ors. v. Kusum 

Narottamdas Harsora and Ors, In this case a complaint was made against a female member of 

the family without making male the co-respondent. It was held that the word "adult male" in 

Section 2(q) of the 2005 Act stand deleted since it was not in consonance with article 14 of the 

Indian constitution and, thus proviso also stands deleted. With this judgment, aggrieved person 

i.e. women got the option to file complaints even against women without involving a man.45 

After analysing the facts, it is transparent that there are lots of restrictive rules which thwart any 

women to seek protection through this act. Now, let’s see the major problem which further 

aggravates the situation and, creates hindrance in pursuance of the objective of this act. 

Other factors affecting the efficiency of the protection of woman from domestic violence act, 

2005 

                                                 
40 Ibid 
41 Human right committee, seventy-eighth session, (May 18, 01:09AM), 

http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsswSVVnSz50wXLY

zs7W9cwELJKQR9g%2BvMXhFRfTz9jyvMyeu9OEk1gpXSQCyVRizp1wlXahVDWb4gWSBJpiAQBBXMVkk

VbBV%2FruNV0MBA8QQLTNA0cih0nTrRm%2B%2FJcd7Ig%3D%3D 
42 Ibid 
43 S. 2(f) The Protection of Women from Domestic Violence Act 2005. 
44 Indra Sarma vs. V.K.V. Sarma (26.11.2013 - SC) : MANU/SC/1230/2013,¶57. 
45 Hiral P. Harsora and Ors. vs. Kusum Narottamdas Harsora and Ors. (06.10.2016 - SC) : MANU/SC/1269/2016 
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Due to the increased cases of domestic violence, it’s also necessary that a sufficient number of 

protection officers are there to assist the aggrieved person. There were only about 17 protection 

officers in a city like Delhi with lakhs of women conspicuously deciphers the lack of protection 

officers.46 In Suo Motu vs. State of Gujarat and Ors,47  the court directed the government to 

assess the needs of the districts and accordingly appoint protection officers to receive and attend 

the complaint in time. 

These officers are imposed with the duty of discharging some of the most important functions 

like assisting the aggrieved persons in filing the applications to a magistrate, getting them 

medically examined, availing them safe shelter home, ensuring the availability of legal aid or 

counselling, and most importantly making a domestic incident report to the magistrate and 

assisting him in discharging his functions.48 

Due to increased domestic violence cases, shelter homes are crowded and there is a lack of 

infrastructure and technical speciality. Medical facility is also facing extreme pressure because of 

the Covid-19. To fulfil the demands, there is a need of easing the registration process so that 

more service providers, psychiatric counselling centre, and register to render the services.49 

There is a demand for funds from the government side to fulfil the need of time.  As observed by 

the court, it is the duty of the government to monitor and evaluate existing laws, policies and 

programmes to ascertain its functions and, take corrective measures as soon as the need arises.50 

The law seems to be inefficient for those who don’t fulfil the criteria of domestic relationship, 

however, it is beneficial and, near to efficient to all the women who fulfil all the conditions 

necessary to qualify as an aggrieved person. Be it the jurisdiction or the process of complaining, 

all have been made easier considering the contemporary challenges like the actions need to be 

taken in cases of emergency.51  The statute provides some innovative remedies i.e. right to 

                                                 
46 Sanjoy Ghosh, Supreme Court Order on Domestic Abuse Cases Is a Step Back for Women's Rights Law, (May 

19, 5:06AM), https://thewire.in/gender/supreme-court-domestic-abuse-dowry. 
47 Suo Motu vs. State of Gujarat and Ors. (22.02.2013 - GUJHC) : MANU/GJ/0302/2013 
48 S. 9 The Protection of Women from Domestic Violence Act 2005 
49 S. 11, Protection of Women from Domestic Violence Rules, 2006. 
50 Ibid. 
51 S. 9, Protection of Women from Domestic Violence Rules, 2006. 
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reside52 in a shared household whether she has right, title or beneficial interest in the same. The 

other reliefs are protection Order, residence order, and monetary reliefs. 

CONCLUSION AND SUGGESTIONS 

After reviewing the facts, circumstances, cases and laws, it is evident that there is a need of lots 

of improvement to enhance the utility of the act. The law seems sometimes exhaustive and, 

sometimes incompetent. The first problem is the definition of “aggrieved person” and “domestic 

relationship” which are the requisite conditions need to be fulfilled before seeking protection 

under this act. 

The law doesn’t include all the sections of the women. No attention has been rendered towards 

the women living in same-sex relationship and, a very few focus has been rendered towards live-

in relationships. The legislation seems discriminating women living in same-sex relationship on 

the ground of sexual orientation. There is lack of protection officers, service providers. The gap 

can be fulfilled by easing the eligibility criteria. 

Here, some of the suggestion has been put forward: 

1) Amending the definition clause of “domestic relationship”. The restricted and exhaustive 

criteria of relationship should be given a wide perspective so that all the women can be 

protected under this act.  

2) Explicit rules pertaining to live-in relationship and same-sex relationships should be 

framed. 

3) Legislation for the Protection of women and children born out of relationship not in 

nature of marriage. 

4) Review the rules for registration of service providers. If possible ease the norms and, 

reduce the lengthy process to get registered. 

5) Addition of clause of punishment for false or malicious complaint and false evidence. It 

will reduce the cases of false complaint and, will enhance the efficacy of the law. 

                                                 
52 S. 17, The Protection of Women from Domestic Violence Act 2005. 
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These changes might augment the efficacy of the legislation and could help all the women 

without any condition, discrimination, biases and taboo. 

 


