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SEDITION LAW AND FREEDOM OF SPEECH AND EXPRESSION – INDIAN 

SCENARIO 

- Sanjana Dadmi1 

ABSTRACT 

Sedition in India was introduced by the colonial regime of British to curb freedom movements. 

Even to this day and age, the law of sedition remains in a free and democratic country like India. 

Sedition has become a tool to silence the dissenters. People who merely criticize the government 

are being tried under this draconian law. Vague wording of Section 124A of Indian Penal Code 

which punishes seditious acts is being misused to curb any sort of criticism against the acts of the 

Government. The authors argue how the sedition law violates the most basic rights such as right 

to life and the sedition law grossly violated other fundamental rights enshrined in the Indian 

Constitution especially Article 19. The government has time and again misused 124A of IPC so 

as to not have any opposition. In light of the current incidents in India where many dissenters 

have been charged with sedition, the authors argue that the law of sedition is an out-dated 

provision and needs to be done away with for a democracy to function effectively. There are 

already existing laws in Indian Penal Code as well as other special statutes which punishes 

incitement or abetment of an unlawful act of violence. 
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INTRODUCTION 

Whether a democratically formed government is truly democratic can be inferred by looking at 

the way it reacts to dissent and criticism from its citizens. If the Government has totalitarian 

tendencies and cannot withstand dissent, then it makes laws to curb such dissent. Hiding under 

veil of legislative immunity, the Government makes sure that such laws are implemented in such 

a way that there is no platform for discourse. Such discourse will be termed as Sedition and by 
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way of laws made by the Government itself, the discoursers will have to bear the brunt of the 

sedition law. 

The sedition law has become even more relevant in India where there is heavy sloganeering of 

“anti-national” to whosoever disagrees with the ruling party. Being such a diverse country, 

different political opinions are bound to exist. This is what makes India a pluralistic country 

where people have the freedom to have their own opinions. By trying to criminalize such 

opinions, India is losing its pluralism.  

 The Government should not have the power to control people’s opinions even if they are severe 

criticisms against the Government. In this article, the authors will argue that the sedition law in 

India is highly misused and mere words which do not carry any harm are seen are incitement 

against the State. India has various other laws to tackle public disorder or disturbance in peace 

and it does not need a sedition law. 

I. HISTORY 

Sedition In British India 

The history of sedition law can be traced back to the British rule in India. In order to curb the 

growing discontent against the British policies in India, Section 124A was introduced in the 

Indian Penal Code, 1860. Under this section, whoever with an intention to cause any disaffection 

towards the British Government made speeches or published materials against the colonial 

government were held liable. Many prominent freedom fighters were charged and even held 

liable under this section. 

Bal GangadharTilak was held liable under this section for his speech where he had demanded 

swarajya or independence. He was convicted for brining hatred and disaffection towards the 

Government.2M.K Gandhi too was arrested and prosecuted under the section for his writing in 

paper “Young India.”  

                                                 
2Emperor v. Bal GangadharTilak, (1917) 19 BOMLR 211.  
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He pleaded guilty and said “Section 124A under which I am happily charged, is perhaps the 

prince among the political sections of the IPC designed to suppress the liberty of the citizen.”3 

Similarly many such leaders who were against the British Government were prosecuted under 

the section to avoid any challenges to the existing British Empire.  

Sedition Post-independence 

After gaining independence, after many deliberations the Constituent Assembly removed the 

word ‘sedition’ as a reasonable restriction to freedom of speech and expression. During the 

discussions, Shri M. Ananthasayanam Ayyangar said: “If we find that the government for the 

time being has a knack of entrenching itself, however bad its administration might be it must be 

the fundamental right of every citizen in the country to overthrow that government without 

violence.”4 

Even though the word ‘sedition’ was removed Section 124Awas not abolished despite there 

being several oppositions to it. As per the opinion of Jawaharlal Nehru, this section should be 

gotten rid of and should not have any place both for practical and historical purposes. According 

to Nehru “Now so far as I am concerned that particular section is highly objectionable and 

obnoxious and it should have no place both for practical and historical reasons, if you like, in any 

body of laws that we might pass. The sooner we get rid of it the better.”  

The Allahabad High Court struck down Section 124A as unconstitutional in Ram Nandan v. 

State5 only to be overruled by the Supreme Court decision in KedarNath Singh v. State of Bihar.6 

Though the Supreme Court clarified that the expressing disapprobation towards the measures of 

the Government would not be an offence under this section, nonetheless it held that any act of 

subverting the Government, a visible symbol of the State would be jeopardizing the very 

existence of the State and hence it would be an offence.  

                                                 
3TRIAL OF MAHATMA GANDHI-1922, (December 15, 2019, 3:30 PM), 

https://bombayhighcourt.nic.in/libweb/historicalcases/cases/TRIAL_OF__MAHATMA_GANDHI-1922.html 
4Consultation Paper on “SEDITION”, Law Commission Of India (December 20, 2019, 1:30 PM), 

http://www.lawcommissionofindia.nic.in/reports/CP-on-Sedition.pdf 
5Ram Nandan v. State, AIR 1959 All 101. 
6KedarNath Singh v. State ofBihar,1962 AIR 955. 

https://bombayhighcourt.nic.in/libweb/historicalcases/cases/TRIAL_OF__MAHATMA_GANDHI-1922.html
http://www.lawcommissionofindia.nic.in/reports/CP-on-Sedition.pdf
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In case of Balwanth Rai v. State of Punjab7, the Court refused to take sloganeering as 

incitement to violence and in the case of S Rangarajan v P Jag Jivan Ram8, it was clearly put 

forth that unless there is an explicit danger to the society and public order, freedom of speech and 

expression cannot be curtailed. In the similar lines while deciding the case of Ramesh vs Union 

of India9 , the court went on resonating that the impact of the words that are used to inciting 

violence should be determined by the standard of reasonable, strong minded, firm and 

courageous men. Even in Shreya Singhal vs Union of India10, it was pointed out that 

advocating of views should reach to a level of incitement which needs to be in a stage of causing 

public disorder.  

The courts have categorically explained what amounts to incitement of violence, in the law of 

sedition. Expression of strong condemnation regarding state policies and institutions does not 

come under the purview of sedition laws. The expression of disappointment against the political 

leaders, and protests and rallies against them can never be considered as inciting violence against 

the country.  

In a number of cases, scepticism has been expressed about the potential misuse of the sedition 

law. Justice A P Shah, in one of his articles11 , warns about the very basis for the logic of a 

sedition law. He compares the idea of sedition to a parochial view of nationalism which often 

endangers the diversity of opinions rather than protect against rebellion. 

The authors believe that the words used in Section 124A like “hatred” or “disaffection” are very 

subjective and can be prone to misuse. Though the Explanation 2 and 3 provided to the Section 

makes it clear that any comments which criticize the government without exciting disaffection or 

contempt towards it, the Section still leaves room for vast misuse. Though there have been fewer 

convictions under this section, many have been arrested and prosecuted. The man-handling by 

the State machinery against the people being prosecuted is itself troublesome.  

                                                 
7Balwanth Rai v. State of Punjab, AIR 1995 SC 1785. 
8S Rangarajan v. P Jag Jivan Ram, 1989 SCR (2) 204.  
9Ramesh v. Union of India, AIR 1988 SC 775.  
10Shreya Singhal v. Union of India, WRIT PETITION (CRIMINAL) NO.167 OF 2012. 
11 A P Shah, Free Speech, Nationalism and Sedition, Economic & Political Weekly, Vol. 52, Issue No. 16, 22 Apr, 

2017. 
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The State by making arbitrary arrests is not following the due process of the law. Section 124A, 

a colonial law enacted to curb the freedom movements still finds a place in today’s democratic 

India. The British themselves abolished sedition law in 2009 but India continues with this 

barbaric law handed over to us by the British colonialists. The law being completely arbitrary 

suffers not only in substantive grounds but in procedural grounds as well.  

II. SEDITION LAW AND FUNDAMENTAL RIGHTS 

As per Section 13 of the Indian Constitution, if any law made before the commencement of the 

Constitution is in contravention with the fundament rights then such law will become void. It is 

quite surprising that even though Sec. 124A is clearly in derogation of fundamental right of 

speech and expression, it still remains constitutional. Article 14 ensures that any law must not be 

“arbitrary, artificial or evasive” but must have a just and reasonable relation to the object sought 

to be achieved by the legislation.  

The object of Sec. 124A is punishing the acts done in pursuance of bringing disloyalty towards 

the Government but in reality Sec. 124A to curbs any criticisms against the Government. When 

such a law can be used by the State machinery against its citizens, then the law loses its fairness 

and becomes violative of Article 14.  Free speech is also a liberty ensured by Article 21 of the 

Constitution. Such unreasonable regulation to free speech deprives a person of his liberty to 

express his/her opinions.  

As it was rightly pointed out by the Allahabad High Court in Ram Nadan12that criticism is 

necessary for working of a democratic system and“if such criticism without having any tendency 

in it to bring about public disorder, can be caught within the mischief of Section 124-A of the 

Indian Penal Code, then that Section must be invalidated because it restricts freedom of speech in 

disregard of whether the interest of public order or the security of the State is involved, and is 

capable of striking at the very root of the Constitution which is free speech” 

Sedition and Article 19 

In the words of the revolutionary Bhagatsingh “The sanctity of law can be maintained only so 

long as it is the will of the people.”When it comes to democracy, liberty of thought and 

                                                 
12 Ram Nandan v. State, AIR 1959 All 101. 
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expression is a cardinal value that is of paramount significance under our constitutional 

scheme.13 Freedom of speech and expression is a means through which other fundamental rights 

flow. The right of democratic entitlement and political participation become redundant without 

the guarantee of freedom of speech and expression.  

A country cannot proclaim or consider itself to be a democratic country, if its citizens cannot 

express their dissent or their politically informed choice. Unless there is a freedom to express 

opinion regarding the performance of the government, the right to be governed democratically 

would never fulfill. Democracy gets it value when minority can voice their opinion against 

majority, when government counts the opinion of every individual.  

At its very first session, in 1946, the UN General Assembly adopted Resolution 59(I) which 

states: “Freedom of information is a fundamental human right and ... the touchstone of all the 

freedoms to which the United Nations is consecrated.” According to Article 19(3) of the 

International Covenant on Civil and Political Rights 1966 (ICCPR), this freedom may be 

subjected to restrictions, provided they are prescribed by law and are necessary for respecting the 

rights or reputation of others or for the protection of national security, public order, public health 

or morals. 

Article 19(1)(a) of the Constitution of India guarantees freedom of speech and expression to all 

citizens. However, this freedom is subjected to certain restrictions namely, interests of the 

sovereignty and integrity of India, the security of the State, friendly relations with foreign States, 

public order, decency or morality or in relation to contempt of court, defamation or incitement to 

an offence.   

In the case of Indian Express Newspaper (Bombay)(P) Ltd. v. Union of India14, following four 

important purposes of the free speech and expression were set out:  

(i) It helps an individual to attain self-fulfilment, (ii) it assists in the discovery of truth, (iii) it 

strengthens the capacity of an individual in participating in decision-making, and (iv) it provides 

                                                 
13Shreya Singhal v. Union of India, WRIT PETITION (CRIMINAL) NO.167 OF 2012. 
14Indian Express Newspaper (Bombay)(P) Ltd. v. Union of India, 1986 AIR 515.  



Anusandhaan 

 

VOLUME 1 Page 7 

 

a mechanism by which it would be possible to establish a reasonable balance between stability 

and social change. 

Dissent is the highest form of patriotism. But, we must not confuse dissent with disloyalty. Thus 

right to dissent needs to be balanced with national interests. 

Freedom of speech and expression is a guaranteed right under the framework of Indian 

constitution, but this right is guaranteed along with reasonable restrictions. In interpretation of 

these reasonable restrictions many statutes were formed.  The real issues with freedom of speech 

and expression are encountered, because it was easy for government to silence the speech 

through overbroad laws and inefficient criminal justice system. Inconsistencies in laws and 

vague interpretation of laws lead to clogging of opinions of citizens.  

The gaps left in the laws lead to severe exploitation of the laws by several entities. There were 

series of incidents where ideological extremist groups tried to suppress the minority’s views by 

using sedition laws against them. Even government both at national and state level adopted harsh 

means to criminalize peaceful expression they used sedition and laws relating to hate speech to 

silence the dissent. 

 

III .MISUSE OF THE LAW BY GOVERNMENT 

Series of incidents took place, where sedition laws were only used to curtail the protests against 

the policies of the government. Politics in the name of patriotism and nationality gave a different 

meaning to the law which was framed in the colonial era to curtail the freedom movement. The 

ironical part is even after 73 years of independence sedition law is continuously being used as 

tool to suppress the opinions of younger generations. There are incidents of mob violence 

because of incitement but there is a need to draw a clear distinction between expressing opinion 

by citing facts and incitement of violence through instigation.  

India has placed itself in higher arena in terms of maintaining the largest democracy, but the 

fundamental tenants of democracy that is freedom of speech and expression is being ignored. 
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The sedition law is being often used against dissenting human right activists and non-

governmental organizations. 

According to the Government’s National Crime Records Bureau, which started collecting 

specific information on sedition in 2014, that same year 47 cases were registered across the 

country, 58 people were arrested, and one person was convicted. 15 Democracy is a system where 

thought of every person needs to be gathered irrespective of the category from which the opinion 

comes. Between 2014 and 2016, at least 165 people were arrested under 112 sedition cases, 

out of which only three were convicted. These numbers exemplify how sedition charges are 

often filed frivolously although the courts have, time and again, marked a clear distinction 

between generating discontent against the state and criticising the acts or policies of 

government.16  

For a person who undergoes false prosecution for an offence as grave as sedition, it is not 

possible to return to normalcy. The person faces social stigma in addition to mental, physical 

and emotional trauma. There is often a loss of reputation, and the person might end up 

spending several precious years in confinement and fighting legal battle for the crime which 

she did not commit. This is supported by the provision of sedition itself as it has very wide 

amplitude, where the offence is cognizable, non-bailable and non-compoundable in nature. This 

lead to severe exploitation of the section by authorities where several activists can be convicted 

and languished in jails awaiting for the judgment. Thus vague wording of this section lead to 

severe exploitation. 

Cartoonist Aseem Trivedi was arrested for his cartoon that showed the National Emblem with 

wolves instead of lions. Student leader Kanhaiya Kumar was arrested by the police for raising 

“anti-national” slogans and was booked under Sec. 124A. There was no proof of him having 

raised any such slogans. Despite there being no evidence of his incitement against the 

Government, it failed to acknowledge its mistake. People who were peacefully protesting against 

the nuclear power plant in Kudankulam were also booked.  

                                                 
15Stifling Dissent,The Criminalization of Peaceful Expression in India,Human Rights Watch, (Dec. 30, 2019, 09:00 

AM), https://www.hrw.org/report/2016/05/24/stifling-dissent/criminalization-peaceful-expression-india.  
16Prabudh Singh,A Higher Threshold Should Be Set for Prosecution Under Sedition Law, The Wire, , (Dec. 17, 

2019, 09:00 AM), https://thewire.in/law/a-higher-threshold-should-be-set-for-prosecution-under-sedition-law. 

https://www.hrw.org/report/2016/05/24/stifling-dissent/criminalization-peaceful-expression-india
https://thewire.in/law/a-higher-threshold-should-be-set-for-prosecution-under-sedition-law
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How peaceful protests by people will come under disloyalty towards the Government is beyond 

anyone’s comprehension. The protestors were treated very unfairly by the police authorities. 

People who refused to stand up for national anthem inside a movie theatre has been booked 

under this section. Notable author Arundhati Roy has also been a victim of this law for her stark 

criticisms against the Government. Many people sympathizing with Maoists or Naxalites are 

prosecuted under this section though the Supreme Court has made it clear that merely having 

Maoists links will not be sedition.  

The Court had dropped sedition charges against Dr Binayak Sen, a human rights activist who 

was accused of having Maoist links and thus being a Maoist sympathizer. In many similar 

incidents, the Government has prosecuted people who raise their voice against it. This is nothing 

short of threatening people so that they do not any opposing views as that of the Government. By 

enforcement of such law, the Government wants to make everyone a mute spectator. The recent 

sedition charge against Navtojsingh Sandhu for hugging Pakisthani Army chief Qamar Javed 

Bajwa during the oath taking ceremony of President Imran khan shows the way conviction for 

the offence of sedition is being done.  

The criminalization of peaceful expression went to such an extent that, every action that irks the 

present day administration is rewarded with conviction.  These incidents created a image of India 

that, in this country a person can be convicted for liking a Facebook post, drawing a cartoon, 

criticising a famous personality, cheering for a rival cricket team, asking a provocative question 

in the exam or not standing up for national anthem. 

Every irresponsible use of freedom of speech and expression cannot be termed as a seditious act, 

only the act which threatens the idea of nation directly should only be deemed as one. For 

decades the successive governments had continued to use the colonial era sedition law as a tool 

to oppress the debate and dissent. 

IV. LAW COMMISSION RECOMMENDATIONS 

Thus there needs to be a review of Section 124A.There was a private member bill that was 

passed regarding amending sedition laws that only direct incitement should be deemed as a 
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seditious act.  As per law commission these things need to be considered, while reconsidering 

about the interpretation of sedition laws. 

 Whether there is a need to have sedition law, when UK, who introduced the law itself 

repealed it, terming it as a draconian law. 

 That there is a need to redefine the term sedition considering the fact that India is largest 

democracy and circumstances it faces is dynamic. 

  Whether the citizens enjoy right to offend i.e. peaceful and non-violent call for protests. 

 And would this right to offend can be treated as a hate speech  

 How can freedom of speech and expression be balanced with S.124A 

 In view of the fact that there are several statutes which take care of various acts which 

were earlier considered seditious, how far would keeping section 124A in the IPC, serve 

any purpose. Given the fact that all the existing statutes cover the various offences 

against the individual and/or the offences against the society, will reducing the rigour of 

s.124A or repealing it be detrimental or beneficial, to the nation. 

Thus these are things that need to be looked into while revisiting the colonial law of sedition. 

Also in order to establish a balance, between dissent and disloyalty, standard tests need to be 

framed that means, whether that speech and act of disseminating information would directly lead 

to rise in secessionism, looking into the fundamental rightist and leftist fringe elements in the 

country. This is the only thing that needs to be considered as against the interests of the State.  

Discussion, debate and dissent are the foundations on which the democracy runs. In the words of 

Noam Chomsky “The smart way to keep people passive and obedient is to strictly limit the 

spectrum of acceptable opinion, but allow very lively debate within that spectrum.” Thus 

governments should promote constructive debate by adopting a lenient approach towards 

criminalizing the expression. 

V. REDUNDANCY OF SEDITION LAW 

One of the most common argument for the sedition law is that is necessary to maintain national 

integrity by not letting people incite others to commit any forms of violence. But this argument 

falls short as there are many other laws in the Indian Penal Court as well as other statutes which 
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punish disorderly act or incitement to carry out an unlawful act. The Unlawful Activities 

Prevention Act, 1967 punishes any activities directed against the integrity and sovereignty of 

India. 

Abetment to do an illegal act is covered under Sections 107-120 IPC. Criminal conspiracy is 

punishes under Sec. 120B. Since Sec. 124A is classified as an offence against the State, various 

other provisions of such offences are dealt under Sections. 121-130. The above mentioned 

sections make waging war against the State or collecting arms with an intention to wage war are 

made punishable. For these sections overt act is necessary. But for Sec. 124A, mere words or 

representations which bring contempt towards the Government is made punishable.  

Even though the Supreme Court has time again reiterated that an intention to overthrow the 

Government by use of violent methods is necessary for it to be classified as an offence, the 

Government conveniently uses it as a tool to further its political agenda by silencing the 

dissenters.  

Violence in any form should be desisted and is the duty of the State to maintain law and order. 

But when the State terms the act of resistance by the dissenters as acts violence and uses the 

sedition law to suppress them, democracy loses its value. When the State itself uses its muscle 

power and the machinery which is there to protect its citizens itself becomes violent, then the 

fundamental rights of the citizens are violated.  

CONCLUSION 

The authors opine that any act of subverting the constitutionally guaranteed right of freedom of 

speech poses a great threat to a young democracy like India. Sedition law was introduced to 

punish the rebellious freedom fighters. By continuing to punish people under sedition, it shows 

that though the colonialists have left India, the colonial tendencies still remain. The beauty of 

democracy is that it takes all sorts of opinions and not just the populist ideas. We should not let 

India be governed by populist ideas. As citizens of this country, we need to understand that 

expressing anger against the Government or its policies does not make one “anti-national”.  
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We cannot let the idea of pluralist India be diluted by curtailing the freedom of those who wish 

to express their angst against the ruling regime. Sedition law is nothing but an instrument in the 

hands of the Government to annihilate any disfavour able opinion against the Government.  

As already discussed, the State has a number of other laws to maintain law and order in the 

society. Therefore, the law of sedition should become obsolete on account of such laws. Law 

cannot be enforced in the name of national integrity when the law itself is coloured with 

arbitrariness. The restriction on freedom of speech is to maintain public order and these so-called 

seditious acts in no sense fall under causing public disorder. Hence, a citizen should have the 

right to criticize the Government whenever he/she wants without the fear of being prosecuted.  

We hope that Section. 124A will no longer see the light of the day to ensure smooth exchange of 

ideas and opinions in our country. For opinions, even if they are scathing remarks against the 

Government, are still opinions which need to be respected. We end by quoting the remarkable 

words of Charles Bradlaugh: “Better a thousand fold abuse of free speech than denial of free 

speech. The abuse dies in a day but the denial slays the life of the people and entombs the hopes 

of the race.” 

 


